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‘ Q > OPERATIONS AND MAINTENANCE AGREEMENT

SR 16 SECOND TAGOMA NARROWS OVERHEAD HIGHWAY BERIDGE
| | (RR MP 8,51)
SR 16, MP 7.29
TACOMA, WASHINGTON

RAILWAY Caniract NO.
File No

AGREEMENT, made this-day of u 2002, betwesn THE BURLINGTON NORTHERN
AND SANTA FE RAILWAY COMPANY, 2 Delaware corporation, hereinafter referred o 28 the HRAILWAY", and the
STATE OF WASHINGTON, through it's Department of Transportation, hereinafter referred to as the "STATE"

REGCITALS:

WHEREAS, the STATE, in the interest of aiding motor vehicle and padastrian traffic, proposes to improva SR8 by
constructing a second Tacoma Narrows Bridge and modlfying the exdsting Tacoma Narrows Bridge aver RAILWAY'S
Seatlle Subdivision, of the Pacific Divislon at ralroad srvey station 448+40.07, Relifoad MP 8+2,702' (MP 8.51), on
Governmentt Lot 3, Ssclion 34, T21 N, R 2 ., WM at & location known as The Tacoma Narfows; and

WHEREAS, the STATE has contracied with Tazoma Narrows Cansiruciors {Design Builder) through & separate
Public/Private Partnership Agresment for the design and canstruetion of ihe project and for a period of {ime after
substantial complation, maintenance of said bricge hy the Deslgn Builder; and

WHEREAS, tha STATE will require the RAILWAY io provide necessary eassments covering both tha construction
phase and the operations and mainfenance phase; and

WHEREAS, the RAILWAY will be required to periorm certaln work on its faciiies which will be covered under 2
separaie Constructionand Maintenance Agreement betwean the Rairoad and the Design Builder; and

WHEREAS, the RAILWAY is willing to consent to the exmcution of an easement upon the terms and conditions herein
stated and not otherwise; and

NOW. THEREFORE, in consideration of the mutual covenants herein contained, itis mutually agreed as follows:

ARTICLE]
AGREEMENT:

NOW THEREEORE, in consideration of the coverants of the STATE nereinafer contzined, and faithful perfarmance
therent, RAILWAY agrees: : . ‘

1. Upon execution of (1) this Agraement; (2) the Copstructinn and Maintenance Agreemettt between the RAILWAY
and the Deslgn Buider; (3) the easement; (4) the Conlraclor's Right of Entry Agreement, and (5) the required
insurance is approved, the STATE is hereby oranted a right-of entry onip the RAILWAY's property as outlined in

red on the atiached Exhibit g and ls authorized to commence eonstruction for sz2id project. This right-of-antry
for construction purposes shall commence on the date of execution of the Agreements as pravided for hersin,
_and shall terminate upan completion of the project as determinsd by the State.

2 The RAILWAY shall grant to the STATE by separata instrument for and In eansideration of Pa o
Crosslng Easement of 36,864 squate fest, mote ar less, ovel, fhraligh, and across the RAILWAY's right of way
(a5 colarad in biue on attached Exhiblt “B”) for an overhaad hridge structure, Including an pasement upon the

surface of the lands lylng directly below the crossing easement for the purbose of malntenance of the bridge
struchurs and appurtsnances. The aasement shall be in the form attached hereto as Exhibit "C". . :

o



IN CONSIDERATION of fhe premises, I is mutually agreed as follows:

1.

The STATE agreas tn advise RAILWAY's Manager Public Projests, in writing, of ihe date at which the STATE will
assume maintenance respansibitities for the bridge within thirly (30) days after such date.

Before entering upon RAILWAY's right of way for maintenance purpases, STATE shall noiify RAILWAY's
Manager Public Prajects to abtain prior authorization, and provide a railroad flagger, For any construetion work,
or maintenance work raquiring construction aciivities, the STATE or lis contractor shall provide Railroad
Protective Insurance of $2,000,000 per occurrence with an aggregate limit of $86,000,000 when such work ls
condusted autsida the limits of the bridge deck and over the railroad's properly.

if wark s contracted, STATE wili require fts contractor{s) to comply with the obligations in Tavor of RAILWAY, set
forth in the "Right of Entry Agresment” a copy of which is atiached as Exhibit A as rmay be revised from time to
fime, and accapts responslhiiit;‘for c‘anliance‘Nith thes@obﬁbaﬁuns by iis contracter{s).

The STATE and/or its Contraciors, zs part of any eontract for work to be perfarmed on or about the RAILWAY's
right-of-way, shall indemnify and sava harmiess the RAILWAY agaihst and from for any and all damage o or
destruction of property whatsoevet, ar injury 16 or death of persons whamsoever arising from or as a result of
work on the Project thereinafter eollactively *Claims™), which shall Inelude but not be limited to interferance with
the normal movement of trains; whether such Clalms are caused by or result from work performed by the
STATE, Its Contractors, or by the RAILWAY doing work at the STATE's direction and expense. Should the
STATE or its confractor's operations result Ih such Claims, the STATE shall rsimburse the RAILWAY therefore.

Nothing in this Agrasment is intended fo be construed ag a requirement for an indemnlfication apainst the sols
negligence of the RAILWAY, its officers, employees ar agents. Moreaver, for any work performed in the STATE
of Washington, the STATE will require its contractor to inderanify the RAILWAY and any other railroad cotnpany
necupying or using fhe RAILWAY's rlght-oi-way or line of railroad against 2l less, liahility and damages, including
environmeantal damage, hazardous materiais damage, penaliies or fines that ymaybe assessed, caused by or
resulting fram the coniractor's negiigence, pravided, however, f such Ioss, lablity, damage, penalties or fines
are caused by or result from the concurrent negligence: of (&) the RAILWAY or the RAILWAY's officers,
employees or ggents, and (b) the contractor or the contracinr's employees, agents or subcontractors, such
indemnity shal: be valid and enforceable only fo the extent of the nagligence of the contractor or the contractor’s
employees, agents or subcontraciors.

The RAILWAY reseves tha right to make modifications or additions to facilities within the limits of its right of way
sublect to applicable laws, rules or regulations, provided that the usefuiness of the overcrossing far the purpose
of separating highway and railroad Iraffic shall not thereby be impaired and reasonable notice of significant
thanges affecting the roadway is given to the STATE. . :
The STATE will not do, or permit anything within the easement area which will interfere with or endanger the
facilitias or aperations of the RAILWAY. The STATE further agress that the minlmum vettical clearance from the
hoftom of the bridge to the top of the rall will not be reduced to less than 23 feet 6 Inches. The minlmum

~ horizontal and verical clearances for construction shall be as shown on the approved plans. The RAILWAY

shall not intentisnally do, nor permit, anything that wilt interfers with ar endanger roadway facilities or vehicular
fraffic using the overcrossing. )

The fallowing activiies or Improvements are potentially harmful to the State’s bridge'when completed, The

conditions and prohibitions lisied below shall be Ineluded In the Crossing Easement nated in Section 4 of this
agreement.

CONDITIONS ON ACTIVITIES THAT ARE CONSIDERED TC BE POTENTIALLY HAZARDOUS OR
DETRIMENTAL TO THE STATE BRIDGE STRUCTURE: :

A, Prior to construction of any improvements no cioser than 8' {o the perimater of an'y pler or footing under
the bridge by the RAILWAY, the RAILWAY shall pravide impravement plans o the State, for the purpose of

reviewing said plans fo determine if there will he any nepgative impact caused fo thedbridge By said
improvement. - - :

B. Any improvemants, which are not fira-resistant, and proposed fc be constructed beneath the bridose shall
be conslderad fo be a hazard and wll! be unacceptahle o the State.



C. No aftachments, drifing or weiding to any pottion of the bridge shall be permitied without the written
approva! of the State, C

D. No structure, excavation or embaniment closer than & feet (8”) o the perimeter of any pier or focting shall
be parmitied without the written approval of the State,

E. Manufaciure of flammabls, explosive or hazardous materials under the bridge, or any oeeupation which s
& hazard to the highway or non-highway users, shall be prohibited.

F. Permanant storage of flammable ligulds ar explosives under tha bridge shall not be permitied.

10, i the highway overcrassing shall at any fime cease to be used by the public as a highway overpass, of shall by
operation of law or otherwlse become vacated or abandoned, the rights and benefits ta the STATE under this
Agresment shall immediately cease and the STATE shall remove said structure at I's own cost and sxpense, [f

. @t 3 reasonabls fime the STATE has not remover ihe said siructire, the RAILWAY shall ramove the said
sfructure at the STATE's expense. The RAILWAY shall be entifed to repossess the land to which it has
sxecuted sasements to the STATE and 1o use the land thereafier as if this Agrepment had never been expeliiad.

11. This Agreemant shall be interpretad fn aceordance with the laws of the Stale of Washington,

12, All the covenants and pravislons of this Agreement shall be binding upon and inure to the benefit of the
suiccessors and assigns of the parties herelo, except that no parly may assign any of its rights or ohligations
hereundar without the prior written consent of the other party. !

13. In the event that construction of the Project has not begun for a period of three years from ths date of this
agresment, this agreement shali become null and vold.

14. Any nefice provided for or eoncerning this agreement shall be in writing and be deemed sufficiently given when
sent by cartified mail, return receipt raquested, o fhe pariizs mt the following addresses:

The Burlingtor; Northarn and RAILWAY's Manager of Public Projects
Santa Fe RAILWAY Gompany: '

With & copy to;

STATE OF WASHINGTON, Dapt. of Transportation

15. No modification er amendment to this Agreement shall be valid until the same Is reduced to writing and executed
with the same formalities as were atiendant to this Agreement.




18, n the event any perty deems It necessary fo instiute legal action ot proceedings to enforee any right or
obligation under this agreement, the parties herets agrse that any such action or proceadings shall he brought In
a staie court of competent jurisdiction stivated in Thurston County, Washington or in United Siates District Court
for the Wesiar District of Washington. This Agreament shall be interpreted in accordanee with the laws of the
Stats of Washington. , :

17. This Agreement cortains all of the farms and conditions agraed by the parties. No other understandings, oral or
atherwisa, regarding the subject matter of this Agreement shall be deemed to exist or in bind the parties heretn,

IN WITNESS WHEREOF, STATE has caused this Agreement to be sxecuted and withessed by its duly quaiified'-and
authorized officlals, and BNSF has executed this Agresment, hoth as of the day and year flrst above written.

Wﬁinglﬁn AFIEGTR Gania Fe 1o DEpariment

THE BURLINGTON NORTHERN AND

STATE OF WASHINGTON,
Dept. of Irapanortation

APPROVED AS TO FORM




EXHIBIT “A’

CONTRACTOR'S
RIGHT OF ENTRY AGREEMENT
FOR CONSTRUCTION PROJECTS ON OR ADJACENT TO PROPERTY OF
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY

Gentlemen:

The undersigned, hereinafier referred to as Coniractor, has entered into a Confract

dated , 2002, with the Btate of Washington, through its Dept. of
Transportation ("STATE") for the performance of certain work in connection with the
project —" -~ in the performance of which work the Contractor will

necessarily be required to conduct operations within THE BURLINGTON NORTHERN AND SANTAFE ¢

RAILWAY COMPANY ("RAILWAY™), fiaht of way and property ("RAILWAY, Property"). The Contract
provides that no work shall be commenced within RAILWAY Property untll the Contractor employed in
cannection with said work for the Staie executes and delivers to RAILWAY an Agreement, in the form
hereof, and shall have provided insurance of the coverage and limits specified it said Contract and
Section 2 of this. Agreement. If this Agreement is executed by other than the Owner, General Fariner,
President or Vice President of Confractor, evidence is furnished to you herewith certifying that the
signatory is empowered fo execule this Agraement far the Contractor.

Actordingly, as one of the inducements to and as part of the copfideration for RAILWAY/granting
permission {o Coniracior to enter Lpon RAILWAY Properiy, Cantractcﬁég_ Biien ihe dale of said
Contract, has agreed and does hereby agree with RAILWAY as follows:

SECTION 1, RELEASE OF LIABILITY AND INDEMNITY

Contractor shall indemnify and hald the RAILWAY and its agents, employees and/or officers
harmless from and shall process and defend at its own expense any and all claims, demands, suits at law
or equity, actions, penalties, |osses, damages or costs, of whatever kind or nature, brought against the
RAILWAY arising in any manner from the Coniractor's or any of Contractor's subcontractors’ acts or
omissions or faflure to perform any obligations hersunder. Provided, however, that if such claims,
demands, suits,at law or equity, actions, penalties, losses, damages or costs are caused by or result from
the concurrent negligence of (a) the Contractor or any of its subcontractors and {(b) the RAILWAY, its
agents, employees andior officers, this indemnity provision shall be valid and enforesable only to the
extent of the negligence of the Cantractor or any of its subcontractors and provided further, that nothing
herein shall require the Contractor to hold harmiess oF defend the RAILWAY, its agents, employees
and/or officers from any claims, demands, suits at law or equity, actions, penalties, losses, damages or
costs arising frorn the sole negligence of the RAILWAY, its agents, employees and/or officers..

The indemnification obligation shall include ali claims brought by Contractor's smployees agalnst
the RAILWAY, its agents, servanis, employees or otherwise, and Contractor expressly waives its
Immunity under the industrial insurance act (RCW Title 51) and assumes potential liability for all actions
brought by its employees.

It Is mutually understood and agreed that the Indemnification and hold harmiess provision provided in
Section 1 shall survive any termination of this Agreement, :

SECTION 2, INSURANCE,

(8). Bafore cormmencing any work under this Agreement, Contractor must provide and maintain in
effect throughout the term of this Agreement Insurance, at Contractor's expense, covering alt of the work



and services to be performed hereunder by Contractor and each of its subcontractars, as described
helow:

(1). Warkers' Compehsaiion coverage as is required by State law.  The Burlington Nerthern
Santa Fe Railway Company shall be added as an additional insured to the owners and contractors
protective tiability policy required in its contract with WSDOT,

{R). Commercial General Liability insurance covering llabllity, including but not limited o
Public Liability, Persenal Injury, Property Damage and Contractual Lizbillty covering the obligalions
assumed by Contractor in Section 1, with coverage of at least $1,000,000 per occurrence and $2,000,000
in the aggregate. Where explosion, collapse, or underground hazards ars involved, the X, C, and U
exclusions must be removed from the policy.

(3). Automobile Liability insurance, including bodily injury and property damage, with
coverage of at least §1,000,000 cambined single limit or the equivelent covering any and all vehicles
owned or hired by the Contfractor and used in performing any of the services under this agreemert.

(4). Railroad Protective Liability insurance stating The Burliington Northern and Santa Fa
RAILWAY Company is the Named [nsured covering all of the liability assumed by the Contracior under
the provisions of this Agreement with coverage of at least $2,000,000 per occurrence and $6,000,000 in
the aggregate. Coverage shall be issUed on a standard 150 form CG 00 35 01 96 and endorsed o
include 180 form CG 28 31 10 93 and the Limited Sespage and Pollution Endorsement (see attached
copy).

(b}, Average frain traffic per 24 hour period is 31 freight trains at a timetable speed of 20 mph and
8 passenger trains at a timelable spesd of 20 mph and 40 swiich engine movements

(o). All insurance shall be placed with insurance companies hcensad {0 dp husiness in the Siates

in which the werk is to be performed, and with a surrent Best's lnsuranca Guide Rating of A- and Class
VH, ar better,

{d). In &ll cases except Workers' Compensation and Railroad Protective Liability coverage the
certificate must specifically state that THE BURLINGTON NORTHERN AND SANTA FE RAILWAY
COMPANY 15 AN ADDITIDNAL INSURED.

(e) Any coverage afforded RAILWAY, the Cerlificate Holder, as an Additional lnsured shall apply
as primary and not excess to any coverage issued in the nama of RAILWAY,

{f). Such insurance shall be approved by the RAILWAY before any work is perfarmed on
RAILWAY's Property and shall be carried uniil all work required to be performed on or adjacsent to
RAILWAY's Froperty under the terms of the contract is satisfactorily completed as determined by the

“Washington State Department of Transportation., and thereafter until all tools, equipment and materials
not belanging o the RAILWAY, have been temoved from RAILWAY’s Property and RAILWAY Property Is
left in & clean and presentable condition. The insurance heraln required shall be obtained by the
Contractor and Contractor shall furnish RAILWAY with an original certificate of insurance, signad by the
insurance company, or its autharized representative, svidencing the issuance of insurance coverage as
prescribed in (a) 1, 2 and 3 above, plus the ariginal Rallread Protective Liability insurance palicy to:

- Attention:




{g). The cerfificate of Insurance shall guarantee that the policies will not be amended, altered,
modified or caneeled nsofar as the coverage contermplated hereunder is concemed, without at jeast thirty
(80) days notice malled by registered mail fo RAILWAY, -

(h). Full compensation for all premiums which the Contractor is required to pay on all the
insurance described herelnafier shall be considered as included in the prices paid for the various itermns of
work to be performed under itie Contract, and no additional allowance will be made tharefor or for
additional premiums which may be required by extensions of the poficies of insuranee. :

It is further distinctly understood and agreed by the Coniractor that its liability to the RAILWAY herein
under SECTION 1 will not in any way be limited to or affected by the amauni of insurance abtained and
carried by the Contractor in connection with sald Contract.

SECTION 3. CONTRACTOR REQUIREMENTS

(a). While on or about RAILWAY Property, Contractor shall fully compty with RAILWAY's
"Coniractor Requirements", including (but nat limited te) clearahce requirements and personal protective
equiprnent requirements. Contractor shall be responsibie for fully informing itself as to RAILWAY
"Contractor Requiremenis”,

(b')‘ Prior to entering RAILWAY Property, each person providing labor, material, supsnvision, ar
services connected with the work to be performed on or about RAILWAY Praperty shall attend a Safety
Orientation session conducted or approved by RAILWAY. Contractor shall cantact Manger Public

Projects SNSRI, t= =0 hon-agiNEEE - a R = |o2st thirty (30) calendar
days in advance io arrange the necessary safety orientation session(s).

(o). Prior to.entering RAILWAY property, the Coniractor shall prepare and implement a safety
action plan acceptable to RAILWAY, Contractor shall audit its compliance with that plan during the course
of its work. A copy of said plan and acdit resulis shall be kept at the work site and shal| be available for
inspection by RAILWAY at all reasonable fimes

SECTION 4. PROTECT!DN QF RAILWAY FACILITIES AND RAILWAY FLAGGER SERVICES

(a). The Cantracior shall give a minimum of at least 72 hours notice o Wayne Lonngren the
RAILWAYs Roadmaster at telephone {253) 531-2583, in advance af when flagging services will be
required to bulletin the flaggers position and shall provide five {8) warking days nofice o the Roadmaster
to abolish ths position per union requirements. :

{b). RAILWAY flapger and protective services and devices will be required_at all times whan in
the constructlon zone and furnished when Contractor's work activities are located over or under of and
within twenty-five (25) feet measured horizontally from center fine of the nearest frack and when cranes
or similar equipment positioned ouiside of 25-faat horlzontally from frack center line that could foul the
track in the event of tip over or other catastrophic occuirence, but not limited thereto for the following
conditions; .

(1). When in the opinion of the RAILWAY's representative, it is nacesséry o safeguard
RAILWAY's Property, employees, trains, engines and facilities.

(2). When any excavation is performed below the batiom of tie elevation, if, in the opinion of
RAILWAY's representative, track or other RAILWAY facilitlss may be subject to movement or seftlemant,

{2). When work in any way Interferes with the safe operation of frains at timetabls speeds,

(4}, When any hazard is presented to RAILWAY track.bédmmunications. signal, slectrlsal, or
other facilities either due (o persons, material, equipment or hlasting in the vicinity.



(8). Special permission must be obtained from the RAILWAY before moving heavy or
cumbersorma objzcts or equipment which might result in meaking the track impassable.

(c). Flagging services will be performed By qualified RAILWAY flaggers. The base cost per hour
for (1) flagger Is $50.00 which includes vacatlon aliowance, paid holidays, RAILWAY and Unemiployment:
Insurance, Public Liability and Property Damage Insurance, health and welfare benefits, ransportation,
meals, lodging and supervision, for an eight () hour basic day with time and one-half or double time for
overtime, rest days and halidays. Thess rates are subject fo any increases which may resuit from
RAILWAY Employees-RAILWAY Management negotiations or which may be authorized by Federal
authorities. State/Contractar will he billed on actual costs in effect at time wark is performed.

(1). A flagging crew generally consists of one employee. However, additional personnel may be
required to protect RAILWAY Property and operations, if deemed necessary by the
RAILWAY's representative.

{2). Each time a flagger is called, the minimum periad for billing shall be the eioht (B} hour basic
day.

{3). The cost of flagger services provided by the RAILWAY, when deemed necessary by the
"~ RAILWAY'’s represantative, will be borme by the State/Contractor.

SECTION 5, TRAIN DELAYS

No wark performed by Contractor shall cause any intetference with the constant, continueus and
uninterrupted use of the tracks, property and facilities of ihe RAILWAY, it's lessees, licensees or others,
uniess specifically permitted wider this agreement, or specificaly authorized in advance by the RAILWAY
Representative, Nothing shall be done or suffered to be done by the Contractor at any time that would in
any manner Impair the safely thereof. When not In use, Contractor's machinery and materjals shall be
kept at least 50 fee! from the centerline of RAILWAY's nagrest track or except when located within a
fenced area or approved by RAILWAY, and there shall be no vehicular crossings of RAILWAY's track
except at exisling opsn public crossings, or via the temporary construction crossing.

Confractor shall he responsible to RAILWAY, including lts afflliated RAILWAY companles, and its tenants

for damages for any unscheduled delay to freight ar passenger trains that are caused by the Contractor
as Tollows:

(a). Train Dalay Damages, Passenger Trains

{1}. Coniracior will be billed and Contractor shall pay RAILLWAY within 30 days, as pravided
below, for the aciual economic Josses arising from loss of contraciual incentive pay and bonuses, and
contractual penalties resulting from passenger train defays, whether caused by Contractor, or -
subcontractors, or by the RAILWAY performing RAILWAY Work associated with this project. RAILWAY
agrees that it will not perform any act to unnecessarily cause passenger train delay.

(2). Passenger trains opetate under incentive/penaity confract with the RAILWAY. Under
these arrangements, if RAILWAY does not meet its contract service commliment, RAILWAY may suffer
loss of performance or incentive pay or be subject to a penaity payment. Contractor shall be responsible
for any passenger irain parformance and incentive penalties or other eontractual economic losses
actually incurred by RAILWAY which arz altributable o a passanger train delay caused by Caontractor, or
subconiractors.

(3). As example, a.passenger train arrives 30 minutes afier its contract service commitments
with the RAILWAY and RAILWAY is assessed damages per terms of the contract. Contractor, and/or its
- subcontractors, caused a 28-minute delay to the passanger train and therefors the Ceniractor is not



responsihle for passenger train performance incentives, penalties of other contractual economic losses
actually incurred by RAILWAY,

(4). As example, a passenger train arrives 30 minutes after lts contract service commitment
and RAILWAY is assessed damages per terms of the coniract. Contractor, and/or its subcontractors,
caused a 31-minute delay to the passenger train and therefore the Contractor is 100% responsible for
any passenger irain parformance incentive, penaltiss or other confraciual economic losses actually
incurred by RAILWAY,

{5). The contractual relationship between RAILWAY and its passenger cusiomers is
proprietary and confidential, In the event of a passenger train delay covered by this Agresment,
RAILWAY will share information relevant io any passenger irain delay to the maximum extent consistent
with RAILWAY confidantiality obligations. Damage for passenger train delays for certain passenger trains
colild be as high zs §50,000,00 per passenger rain.

{b), Train Delays Damapes, Freight Trains

(1). Cantractor will be bilied and Contractor shall pay RAILWAY within 30 days, as provided
herein, for the damages for freight train delays, whether caused by the State, its coniractors or
subcontrastors, or by the RAILWAY working for the State. The Contractor will be billed at a rate of
$304.28 {for 1898) per freight train hour for each frelght train delayed as determined from RAILWAY's
records, Each delay may cause delays fo more than one freight train at the same fime. These rates will
be updaied annually and Coniractor will be billed at rate per haur in effect at the time the dslay octurred.

Kindly acknowiedge raceipt of this letter by signing and returning to the undersigned two
ariginal coples of this letter, which, upon execution by RAILWAY, shall constlinte an
Agreement between us. '

Yours fruly,

{Contractor) . : The Burlington Northern and Santa
Fe : ‘

RAILWAY Company
By By :
o Manager Public Projects

{Title) _ Accepted this _ - _dayof
. 2002

Address :

City, State, __ Zip




LIMITED SEEPAGE, POLLUTION AND CONTAMINATION COVERAGE
ENDORSEMENT WORDING /

In consideration of the premium charged It is understood and agreed that Exclusion f. of
Coverage A. of this Policy shall not apply to the liability of the Insured resulting from
seepage and/or pollution and/or contamination caused solely by:

a) unintended fire, lightning or explosion: or
b} a collision or overturning of a road vehicle: or
c) a collision or overturning or derailment of a train.

‘Notwithstanding the foregoing it Is agreed that the coverage provided by this
Endorsement shall not apply to: :

1. loss of, damage ta or loss of use of property directly or indirectly resuiting
from sub-surface operations of the Insured, and/or removal of, loss of or
damage o sub-surface oil, gas or any other substance;

2. any site or location used in whole or in part for the handling, processing,
treaiment, storage, disposal or dumping of any waste materials or
sibstances; . : : _

3. the cost of evaluating and/or monitoring and/or controliing seeping and/or
palluting and/or contaminating subsiances;

4. the cost of removing and/or nullifying and/or cleaning up seeping and/or
poliuting and /or contaminating substances an property at any fime owned
and/or leased and/or rented by the insured and/or under the contral
of the insured. ' - '

Notwithstanding the foregoing, liem 1 daes not apply to tunnels.

10



EXHIBIT B, |

Vicinity Map and Easements
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EXHIBIT C, EASEMENT FORM

WHEN RECORDED MAIL TO:

Washington State DOT
P, 0. Box 47338
Olympia, WA 88504-7338

EASEMENT

KNOW ALL MEN BY THESE PRESENTS, that THE BURLINGTON
NORTHERN AND SANTA FE RAILWAY COMPANY, a Delaware corporation, whose
address for purpeses of this instrument is 2500 Lou Menk Driva, Fort. Worth, Texas
76131, Grantor, for Fourteen Thousand and Three Hundred and No/10D Dollars
(§14,300.00) and other good and valuable consideration by the STATE OF
WASHINGTON, DEPARTMENT OF TRANSPORTATION, Grantee, and the promises
of the Grantee hereinafter specified, does hereby remise, release and quitclalm unio

the Granteg, to the same extent and purpose as if the rights herein granted had been

acquired under Eminent Domain statutes of the State of Washington subject o the
terms and condlfians hereinafter set forth, an EASEMENT for the construction,
operation, and maintenance of a bridge structure, abutments, and associated structures
hereinafier called “Bridge” over, upon and across the following described premises,
situated in Pierce County, State of Washington, to-wit: :

All that portion of The Burlington Northern and Santa Fe Railway
Company's right of way located in Government Lot 3 of Section 34
Township 21 North, Range 2 East of the Willametts Meridian; and Blocks
126 and 126A, Map of Tacoma Tidelands, in Pierce County, Washington,
complete legal description described on Pages 6 and 7 as Exhibit "A"
consisting of 2 pages, and shown hatched on Page 8 as - Exhibit “B*

consisting of 1 page, all attached herete and by this reference made a
part herecf. ' :

Assessor's Property Tax Parcel Account Number(s): No tax serfal numbers - Railroad
right of way.



RESERVING, however, unto the Grantor, its successors and assigns, the right to
construct, place, operate, mainiain, alter, repair, replace, renew, improve and remove
communication lines above, below and on the surface of the premises, including,
without limitation, transmission by conduit, fiber optics, cable, wire or other means of
electricity, voice data, video, digitized information, or other materials or information,
pipelines, utility lines, irack and facilities including the right of ingress and egress In any
such manner as does not unreasonably interfere with Grantee’s use of the premises for
said Bridge, and further reserving unto Grantor, its successors and assigns, all right and
privilege of ingress and egress fo said premises as Grantor, its successors and assigns
may require to investigate and remediate environmental cantamination and hazards,
and further reserving the right and privilegs to use said land for any and all purposes
hot inconsistent with the use thereof for said Bridge purposes,

The foregoing easement is made subject to and upon the following express
conditions:

1. To existing interests in the above-described premises to whomsbe’var
helonging and of whatsoever nafure and any and all extensions and renewals thereof,

including but not limited to underground pipe line or lines, or any type of wire line or
lines, if any.

2.  Anyand all cuts and fills, excavations or embankments necessary in the
construction, maintenance, or future alteration of said Bridge shall be made and

. maintained in such manner, form and extent as will provide adequate drainage of and

from the adjoining lands and premises of the Grantor; and wherever any such fill or
embankment shall or may obstruct the natural and pre-existing drainage from such
lands and premises of the Grantor, the Grantee shall construct and maintain such
culveris or drains as may be requisite to presetve such natural and pre-existing
drainage, and shall also wherever necessary, construct extensions of existing drains,
culverts or ditches through or along the premises of the Grantor, such extensions 1o be
of adequate sectional dimensicns o preserve the present flowage of drainage or other
waters, and of materials and workmanship equally as good as those now existing.

3. The Grantee shall bear the cast of removal, relocation or reconstruction of
any and all tight of way fences, telephone or telegraph poles, -or ather facilities, the
removal, relocation ar reconstruction of which may be made necessary by reason of the
use of said premises for said Bridge purposes.

1
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4, The Graniee shall, at its own cost and expense, make adjustment with
industries or other lessees of Grantor for buildings or improvements that may have to
be relocated, reconstructed or destroyed by reason of the construc:tlon and
maintenance of said Bridge on said premises.,

5. This instrument is granted according to the terms and conditions of that
certain Operation and Malntenance Agreament, between the Grantot and the Grantes,

dated _, 2002, and made subject to the ferms and conditions
contained therein.

6. On condition that Grantee(s) on behalf of itself, its Successor(s) and assigns,
by acceptance hereof, covenanis and agrees not fo construct, without the prior written
consent of Grantor, any additional structures on or within the easement herein granted
and further agrees that if the present bridge locaied on the premises is/are at any time
in the fulure removed, raised, relocated or destroyed by an acl of man or naturs, no
new structiire will be built or rebuilt on these premises, without prior written agreament
of the Grantor, concerning structure design, compensation, provisions for its train

operaﬂons during and after construction, and appropriate prowstons for indemnification
and insurance.

"

7. The Grantee or its contractor(s) shall telephone Grantor's Communication
Network Control Center at (B00) 533-2891 (a 24 hour number) to determine if fiber oplic
cable is buried anywheare on the premises; and if so, the Graniee or its coniractor({s) will
contact the Telecommunications Company(ies) invalved, and make arrangemsnts with
the Telecommunications Company(les) for protection of the fiber optic cable prior to
beginning any work on the premises. |

8. If said described premises, or any part thereof, shall at any time cease to
be used by said Grantee, or by the public, for the purpose, as aforesaid, or should they

be converled to any other use whatsogver, or should the Grantse fail to perform any of

the conditions herein expressed, then and in ahy such event, all the right, title, interest,
benefits and enjoyment of said Grantee, or of the public, in and to said premises, for
any purposes whatsoever, shall immediately cease and the said Grantor, its successors
and assigns, may, at its or their option, re-enter, retake and hold said described lands -
and premises as of the present estate of said Grantor withott compensation to said
Grantee, the public, or any other person whomsosver, for improvements or property
removed, taken or destroyed, or fiability for loss of, or damage to any premises or the
improvements thereon abutting on said easement area or any part thereof,

9. Tha Grantor does not warrant its title to said premises nor underiake to
defend the Grantee in the peaceable possession, use or enjoyment thereof; and the
grant herein made is subject to all outstanding rights cr. interest of others, including the
tenants and licensees of the Grantor.

- BNSF 02980 Tacoma, WA 3



©10. This easement shall be binding upon and inure to the benefit of the heirs,
execuitors, administrators, assigns and successors of Grantar and Grantee.

TO HAVE AND TO HOLD THE SAME, together with all the hereditaments and
appurtenances thereunto belonging to Grantee for public use and enjoyment for the

purposes aforesaid and for no other purpose whatspever subject to the terms and
conditions hereinbefore stated.

IN WITNESS WHEREDF, the sald THE BURLINGTON N_ORTHERN -AND
SANTA FE RAILWAY COMPANY has caused this instrument to be signed by its
authorized officer, and the corporate seal affixed on the | day of
, 2002.

ACGEPTED: THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY
STATE OF WASHINGTON

Department of Transportation

By By:

General Director Real Estate
ATTEST:

By:

Assistant Secretary

ENSF 02980 Tar:ama, WA 4



STATE OF TEXAS )

) 55,
COLNTY OF TARRANT )

On this day of , 2002, before me, the
Undersigned, a Notary Public in and for the State of Texas, duly commissioned and
sworn, personally appeared D. P. Schneider and Patricia Zbichorskd, to me knawn to
- be the General Director Real Estate, and Assistant Secretary, respectively, of The
Burlingten Northern and Santa Fe Railway Company, the corperation that executed the
foregoing instrument, and acknowledged the said instrument to be the free and
voluntary act and deed of said corporation, for the uses and purposes therein
mentioned, and on oath stated that they are authorized to execute the said instrument
and that the seal affixed is the corporate seal of said corporation.

Withess my hand and official seal hereto affixed the day and year first above
~ writlen. :

Notary Public in and for the State of Texas
Residing at Fort Worth, Texas

My appolntment expiraé:

APPROVED BY LAW:

BNSF 02980 Tacomn, WA . 5
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EXHIBIT “A”

EASEMENT
Parcel No, 3-09000

All that portian of Government Lot 3 of Section 34, Township 21 North, Range 2 East,
W.M. and Blocks 126 and 126A, Map of Tacoma Tidelands, according to the Plat Filed
September 14, 1885, Pierce County, Washington lying in a tract beginning at a point
opposite Highway Engineer's Station (hereinafter referred to as HES) EB 207+85.50 +/-
=RtR STA. 451+51.80 (100" LT.) on the EB Line Survey of SR 18, Jackson Ave. Vic. to
36" St. NW Vic. and 150 feet southwesterly therefrom, said point being on the easterly
right of way line of Burlington Northern Santa Fe (hereinafter referred to as BNSF);
thence northwesterly parallel with said line survey to a point opposite HES EB 205+79
+-=RR STA. 450+70.20 (75" RT.), said point being on the westerly BNSF right of way
line; thence northeasterly along the westerly BNSF right of way line to a point opposite
HES WB 211404 +/-=RR STA. 445+50.21 (75" RT.) an the WB Line Survey of said
highway and 148.12 feet northeasterly therefrom; thence southeasterly to a point
opposite HES WB 209+18.76 +/-=RR STA 446+12,52 (100" LT.) on said line survey
and 148,16 feet northeasterly therefrom, said point being on the easterly BNSF right of

way line; thenae southwesterly along said BNSF right of way line to the point of
beginning. '

EXCEPT the lands previously conveyed by the Northern Pacific Railway Company, a
Wisconsin Corporation, to the State of Washington, by and through the Washington
Toli Bridge Authority Company in that certain easement dated July 12, 1939, and
recorded in Pierce Caunty under Auditor's File Number 1247807, under Volume 822,
page 341. :

Together with an easement for the purpose of entering upon the surface of the lands
lying directly below the above described tract for the purpose of construction, operation,
maintenance, ar recanstruction of the bridge structure including the inspection of usage

under the structure which may be detrimental to the bridge structure or its
appurienances. : '

BNSF 02980 Tacoma, WA . 6



CONDITIONS ON ACTIVITIES THAT ARE CONSIDERED TO BE POTENTIALLY
HAZARDOUS OR DETRIMENTAL TO THE STATE BRIDGE STRUCTURE

A, Prior to construction of any improvements no closer than 8 feet to the perimeter of
any pler or faoting under the bridge by the Grantor, the Grantor shall provide
improvement plans to the Grantes, for the purpose of reviewing said plans to
determine if there will be any negative impact caused io the bridge by said
impravement. '

E. Any improvements, which are not flre-resistant, and vbroposed to be constructed
beneath the bridge shall be considered to be a hazard and will be unacceptable to
the Grantee.

C. No aitachments, drilling or welding to any portion of the bridge shall be permitied
without the written approval of the Grantee.

D. No structure, excavation aor embankment closer than eight feet (8" to the perimeter
of any pier or fooling shall be permitted without the written approval of the Graniee.

E. Manufacture of flammable, explosive or hazardous materials under the bridge, or

any occupation, which is a hazard to the highway of non-highway users, shall be
prohibitad, :

F. Permanent storage of flammable liquids or expjosives under the bridge shall not be
permitted.

The lands herein described as an easement contain an area of 35,884 square feet,
more or less, the specific details coneerning all of which are to be found in that map of
definite location now of record and on file in the office of the Secretary of Transportation
at Olympia and bearing date of approval September 22, 2000, revised May 18, 2001.

BNSF 02980 Tacome, WA 7
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